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The State Council cancelled 14 tax administrative approval items

Recently, the State Council decided the cancelation and devolution of 90 items of administrative examination and
approval. Among them, 14 items of tax administrative examination and approval items were cancelled, including
the approval of the cognizance of the value-added tax general taxpayer qualification; examination for negative
VAT special invoices issuance application etc.

MOF and SAT issued new regulations to encourage corporate restructuring and investment with non-
monetary assets

The State Council issued a circular Guofa [2014] No.14 “Guidelines on Further Optimizing Market Environment
for M&A Restructuring”, which requires finance and tax authorities to “amend the regulations governing special
tax treatment for M&A restructuring activities, relax the ratio limit on the acquired shares (assets) out of the total
shares (assets) of the acquiree entity, broaden the scope for special tax treatment and release relevant regulations
on Corporate Income Tax (CIT) treatment for investment with non-monetary assets”.



As a response, the MOF and SAT jointly issued Circular 109 and Circular 116 respectively in December 2014 to
clarify further regarding the above mentioned “ratio limit”, “scope broadening” and “investment with non-
monetary assets”.

Main conftents of Circular 109

Articles 1 & 2 of Circular 109 relax the “ratio limits” in relation to share or asset acquisition to enjoy special
restructuring under Circular 59:

Circular 59 Circular 109

For a share acquisition, the shares acquired For a share acquisition, the shares acquired
should be at least 75% of the total shares of should be at least 50% of the total shares of
the acquire entity the acquire entity

For an asset acquisition, the assets acquired For an asset acquisition, the assets acquired
should be at least 75% of the total shares of should be at least 50% of the total shares of
the acquire entity the acquire entity

Acrticle 3 of Circular 109 adds the following two additional situations which can qualify for special restructuring:

Restructuring situation Conditions Special tax treatment

> The PRC transferorand | » The shares or assets will | > Neither the transferor or

the PRC transferee have be assigned ( “Xl the transferee needs to
a 100% direct- 7 ) with net book recognize income
investment holding value (NBV) derived from the
relationship > The assignment ( “%I assignment

» The PRC transferor and #7 Y is conducted for »  The tax basis of the

the PRC transferee are reasonable commercial shares/assets received by

100% directly owned by the transferee shall be

the same PRC purposes andhnot for tax based on the original
purposes such as

shareholder or the same reduction of taxes, NBV of the_ tr_ansferor

group of PRC . »  The depreciation of the
exemption of taxes or .

shareholders assets received by the

deferral of taxes P hall
»  The original operating transteree sha be .
calculated with the basis

activities of 'those shares of the original NBV
or assets assigned
C “XI%” ) should

not be changed within
12 months of the
assignment

» Neither the transferor or
the  transferee  will
recognize profit/loss for
accounting purpose




Circular 109 took effect 1 January 2014 and is valid for corporate restructuring cases unresolved before the
issuance date of the circular.

Main contents of Circular 116

The CIT treatment for investment with non-monetary assets under Circular 91, which was adopted for entities in
Shanghai Pilot Free Trade Zone, has been expanded to the rest of China due to the release of the Circular 116.

Entity Tax treatment

Investor »  Tax treatment for the gains derived from investment with non-

monetary assets
Investment gains = fair market value (FMV) of the invested assets —

tax basis of the assets

(Investment gains can be realized equally for no more than five years
for CIT purposes.

The investment gains will be realized when the investment agreement
becomes effective and relevant registrations have proceeded.)

»  Tax treatment for the shares of the investee obtained

Tax basis of the shates obtained = the original tax basis of the invested
assets + investment gain realized each year
(The tax basis should be adjusted each year in line with the investment

gain realized.)

Investee Tax basis of the non-monetaty assets obtained = FMV

If the investor later transfers the shares obtained or retracts those investments or is liquidated, the above tax
deferal treatment is terminated and all the gains are immediately subject to CIT.

Circular 116 also adds that investment with non-monetary assets includes situations when a new PRC resident
enterprise is established with non-monetary assets or an existing PRC resident enterprise is injected with such
assets. When the entity conducts investment with non-monetary assets and it also qualifies for special
restructuring under Circular 59, the entity can elect such special tax treatment stipulated in Circular 59.

Similar to Circular 109, Circular 116 also took effect 1 January 2014 and is valid for investment cases unresolved
before the issuance date of the circular.



Further scruting on intra-group outbound payments under way

On March 18, 2015, the State Administration of Taxation (SAT) released the Public Notice Regarding Certain
Corporate Income Tax Matters on Outbound Payments to Overseas Related Parties (SAT Public Notice [2015]
No.16, hereinafter referred to as the “Public Notice 16) as well as its official Interpretation (hereinafter referred
to as the “SAT’s Interpretation”). Public Notice 16, together with the SAT’s Interpretation, further set out SAT’s
position from a transfer pricing perspective in relation to the outbound payments. Compared to Circular 146,
Public Notice 16 deals with all types of outbound payments to overseas related parties, rather than focusing on
outbound service fee and royalty fee payments. Public Notice 16 reiterates that outbound payments to overseas
related parties should follow the arm’s length principle, and more importantly, specifies four types of payments
that should not be deductible for corporate income tax (CIT) purpose. It is considered that Public Notice 16 is
SAT’s another important enforcement in response to the action plan on base erosion and profit shifting (BEPS).

The newsletter is merely provided to our clients and those who have interest in our business for reference. We’ll
do our best to ensure the accuracy of the information in the newsletter. We have to remind you that the content in
the newsletter is abstracted from relevant documents, and therefore in practice the original documents should be
used for reference. Meanwhile, we welcome all of you to consult professionals in our firm regarding the
information in the newsletter, and also welcome all of you visit our website www.deancpa.com.cn. We will render
affordable and value-added services to our clients. If there is a discrepancy between Chinese and English
versions, Chinese version will prevail.

KA AL I 2 HLT (Tel): 53832277*5168 EX:D'S I 2 HL i (Tel): 53832277*5111

Youli ZHANG  H1-F{54f (Email): Jude WANG L {5 48 (Email):
ylzhang@deancpa.com.cn weiwen@deancpa.com.cn

ki 3 B 2 LT (Tel): 53832277 it 58 I 2 HLI (Tel): 53832277*5003

Jenny ZHOU HL (5 46 (Email): Jianzhong LU HL {5 4 (Email):
jenny.zhou@deancpa.com.cn jz.lu@deancpa.com.cn

K55 156 & L5 (Tel): 53832277*5012

James ZHANG  Hi {5 4# (Email):
james.sy.zhang@deancpa.com.cn



mailto:ylzhang@deancpa.com.cn
mailto:weiwen@deancpa.com.cn
mailto:jenny.zhou@deancpa.com.cn
mailto:jz.lu@deancpa.com.cn
mailto:james.sy.zhang@deancpa.com.cn

